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IN THE OPINION OF APPELLEE QUESTIONS ARE 

1. Whether this Court will disturb a final judgment 
and findings of fact of the District Court where the 
record discloses no obvious error, no objections to the 
findings of fact of the lower court and where appellants 
brief discloses no objections or motions made for and 
upon behalf of appellant at the time of trial, tried with¬ 
out a jury and where the Court was the sole judge as 
to the credibility, demeanor and veracity of the wit¬ 
nesses; and where the ultimate conclusion would be the 
same from the testimony presented. 

2. Whether appellant, not a party to or in privity of 
contract with warehouseman, under a written contract 
(non-negotiable warehouse receipt and storage proposal), 
has the right to demand return of goods stored in ap¬ 
pellee’s warehouse by appellant’s wife, solely in her 
name, without producing written authorization from de¬ 
positor of said goods, and otherwise failing and refusing 
to comply with the terms and conditions of warehouse 
receipt. 

3. Whether a purported demand by appellant, husband, 
upon warehouseman, appellee, when said demand was not 
made in good faith and not in compliance with the terms 
and conditions of the non-negotiable warehouse receipt, 
is sufficient to cause loss of warehouseman’s lien upon 
goods stored by appellants wife, solely in her own name. 

4. Whether appellant, who, after purported demand 
for the return of goods in warehouse, by affirmative acts 
and conduct, over a period of approximately three years, 
demonstrated to appellee, warehouseman, that it was de¬ 
sired that the goods remain stored in appellee’s ware¬ 
house, waives any right that may have arisen by reason 
of an alleged breach of contract and thus estopped there¬ 
after from asserting loss of the warehouseman’s lien. 




INDEX 


PAGE 


Appellee’s Counter Statement of the Case. 

Summary of Argument.. 

Argument .. 

Conclusion _ 


Cases Cited 



Fleming, Temporary Controls, Adm. v. Van der Loo, 

82 U. S. App. D. C. 74. 

Colby v. Riggs, 67 App. D. C. 259.. 

Maiatico v. Holden, 81 App. D. C. 1. 

U. S. v. Jipson, 68 Sup. Ct. 525. 

Richardson v. Richardson, 72 App. D. C. 67. 

Yellow Cab Company v. Sutton, 37 At. 2nd 655. 

Capital Traction Company v. Offutt, 17 App. D. C. 
292 

Dobbins v. Thomas, 26 U. S. App. D. C. 157. 

Vannett v. Reilly Herz Auto Co., 173 N. W. 466 _ 

Greenall v. Hersum, et al., 220 Mass. 278. 

Cundill v. Louis, 245 N. Y. 283, 157 N. E. 502. 

McMullin v. Lyon Fireproof Storage Co., 74 Cal. 

App. 87 . 

Hartman v. Western Cold Storage Co., 190 Ill. App. 

182 . 

Venus Foods v. Dist. Ct. of 11th Jud. Dist. in and 

for Twin Falls County, Idaho, 181 Pac. 2nd 775_ 

Miller v. Schwinn, 72 App. D. C. 282__ 

Ins. Company v. Wolf, 95 U. S. 3 26-330. 

Goodman v. Dicker, 83 U. S. App. D. C. 354. 

Textbooks—Williston on Contracts—Sec. 684, p. 1971, 
Sec. 678, p. 1959. 


6 

6 

7 

7 

7 

7 


14 

11 

it 

3.8 

18 

18 


Statutes 


District of Columbia Uniform Warehouse Receipts 
Law—D. C. Code—Title 28, Sections 1802, 1803, 

1804, 1902, 1903. 11,12,1? 

Uniform Laws Annotated—Vol. 3, Uniform Ware¬ 


house Receipts Act, Sections 2, 4, 9. 10 

Married Women’s Separate Property Act—D. C. 
Code—Title 30, Sec. 209, (14:44). IQ 



























United States (Emtrt of Appeals 

Fob the District of Columbia Circuit 
No. 10,829 

Titus de Bobula, Appellant 
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No. 10,830 

Titus de Bobula, Appellant 

v. 

Manhattan Transfer & Storage Co., Inc., Appellee 

Appeal from the United States District Court 

for the District of Columbia 

BRIEF FOR APPELLEE 

■ 

COUNTER STATEMENT OF THE CASE 

This is an appeal by Titus de Bobula plaintiff below, 
from a judgment rendered in favor of the Manhattan 
Storage and Transfer Company, Inc., defendant below, 
wherein judgment on a counter claim was rendered irj 
favor of the appellee, defendant below, in the sum of 
One Thousand Six Hundred and Twenty Dollars ($1,- 
620.00) for arrears in storage. On the 28th. day oi^ 
August 1944 appellant and his wife Erana de Bobula 
were evicted from premises 1230 16th. Street, N. W t 
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Washington, D. C., during a rain-storm. The household 
goods were hauled away in trucks belonging to the Dime 
Transfer and Storage Company, Inc. another defendant 
in this cause. The following day, August 29, 1944, appel¬ 
lant’s wife, Erana de Bobula, appeared at office of Man¬ 
hattan Storage and Transfer Company, Inc., represented 
she was the owner of said household goods, signed a 
storage proposal, (App. p. 14A) declared in writing 
that the maximum value of said household goods did not 
exceed the sum of $3,000.00, and appellee issued a non- 
negotiable warehouse receipt to her, (App. p. 15A) in 
her name, for said household goods. The warehouse re¬ 
ceipt contained the terms and conditions under which 
said household goods were stored. On November 6, 1944 
and November 24, 1944, appellant made inquiries con¬ 
cerning the removal of the entire lot of household goods. 
He was advised notice would have to be given in com¬ 
pliance with the terms of said warehouse receipt and 
that the warehouse receipt would have to be surrendered 
prior to delivery of goods. Appellant informed appellee 
he would not surrender said warehouse receipt until 
he had received return of entire lot of said household 
goods. Appellee offered to give appellant a receipt 
for said warehouse receipt and a copy of said ware¬ 
house receipt which appellant refused to take. After 
November 24, 1944, when the last inquiry for removal 
of said furniture was made and for nearly 3 years there¬ 
after neither appellant nor his wife did anything to 
remove said furniture and household goods from storage. 
Appellee sent monthly statements to Erana de Bobula 
and numerous letters, requesting that storage be paid 
and that said goods be removed from storage. Spas¬ 
modic payments were made on said storage account. 
After numerous letters and statements by appellee to 
Erana de Bobula, appellant on July 9, 1946 wrote ap¬ 
pellee and explained that “No payments had been made 
for a great length of time on said storage because of 
illness and that it was intended to make payment in the 
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near future.” (App. p. 8A) On July 30, 1946 appellant 
again wrote appellee, “Stating that a payment would 
be made on or before August 22, 1946.” On September 
10, 1946 a letter was written by Woodrow E. Faulknejr, 
attorney for Erana de Bobula and the appellant advisinlg 
appellee that the storage arrears would be paid in full 
at the rate of $100.00 per month. (App. p. 8A, 9A) 
This was never done. Thereafter the arrears for said 
storage became greater and greater and when Erana de 
Bobula was notified by appellee that said household 
goods would be sold under the Warehousemen’s 
Statute, Title 28, Section 1927 of the D. C. Code, 1940 
edition, the appellant named the appellee as a defendant 
in Civil Action No. 923-47, filed March 3, 1947, in la 
suit for conspiracy and conversion with twelve oth^r 
defendants. Thereafter, on April 24, 1948, appellant filed 
another complaint, Civil Action No. 1695-48 in detinue 
against the appellee. Appellee filed answer and a coun¬ 
terclaim for One Thousand Six Hundred and Twenty 
Dollars ($1620.00) for arrears due on Storage. The 
above two actions were consolidated for trial by order of 
Chief Judge Laws in the Pre-Trial Court on March 23, 
1950. Appellant claims that the appellee lost its ware¬ 
housemen’s lien when he made alleged demand on ap¬ 
pellee for said household goods on November 6, 1944 and 
November 24, 1944. Appellee contends there was no loss 
of its warehousemen’s lien as there was no privity of 
contract between appellant and appellee, that appellant 
acted in bad faith, and if any rights did arise at the time 
of said demand, appellant is precluded from asserting 
such rights under the theory of waiver and estoppel. 

SUMMARY OF ARGUMENT 

The instant case was tried in the District Court with¬ 
out a jury where the trial judge had the opportunity to 
observe the demeanor, credibility and veracity of tb.e 
witnesses. Since there is no sign of obvious error, or 
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points of objections or motions raised by appellant on 
bis appeal either to the testimony at the trial or to the 
findings of fact and the judgment of the lower Court, the 
Court of Appeals should not set aside the findings of 
fact and reverse the judgment of the District Court. 
Strong consideration must given to the fact that the 
findings of fact were only signed by the trial judge after 
being agreed to and countersigned by counsel for appel¬ 
lant. 

Appellant freely admits that the non-negotiable receipt 
or contract in issue was entered into between his wife, 
Erana de Bobula, and the appellee (Manhattan Storage & 
Transfer Company (App. p. 2A) Appellant further ad¬ 
mits he was not a party to this contract and thus no priv¬ 
ity of contract existed between appellant and appellee. 
Appellant concedes that the non-negotiable receipt in issue 
is in compliance with the District of Columbia Warehouse 
Receipts Act which follows closely the Uniform Warehouse 
Receipts Act. As app ellant has not proven th at he had _ 
written authority J;o acV for his wife he js not a proper 
p^ rty to m ake a demaruT'Tor* said goods and no obliga¬ 
tion is imposed upon appellee to release said goods to the 
husband. Appellee was justified in refusing appellant 
said goods for had he released same to appellant he 
would have been clearly liable to the depositor and holder 
of the non-negotiable warehouse receipt in conversion. 

Assuming but not admitting appellant did have the 
right to make the demand upon appellee for the return 
of said goods, the demand was not made in good faith 
and certainly not in compliance with the terms upon the 
face of the non-negotiable warehouse receipt. Following 
the District Warehouse Receipts Act no duty was im¬ 
posed on appellee to surrender said goods to appellant 
and the Warehouseman’s lien remained intact and in ef¬ 
fect under the D. C. Act. 
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Appellant did further, by his correspondence (App. p. 
2A-9A) and affirmative acts waive any rights that may 
have arisen in his favor, and he is estopped from asseri- 
ing appellee’s loss of warehouse lien where the evidenoe 
is conclusive that appellant sat idly by and did nothing to 
assert his rights for breach of said contract and con¬ 
tinued to accept benefits (storage of said goods) over a 
period of more than three years after the alleged breacjh 
of contract. 

ARGUMENT 
Point 1. 

Whether This Court Will Disturb a Final Judgment 
and Findings of Fact of the District Court Where the 
Record Clearly Shows no Obvious Error, no Objection to 
the Findings of Fact of the Lower Court and Where 
Appellants Brief Discloses no Objections or Motions Made 
For and Upon Behalf of Appellant at the Time of Trial, 
Tried Without a Jury and Where the Court is the Sole 
Judge at the Credibility, Demeanor and Veracity of the 
Witnesses; and Where the Ultimate Conclusion Would 
be the Same Even Though the Findings are Based on 
Conflicting Testimony. 

Appellants seeks to set aside a final judgment and dis¬ 
turb findings of fact of the District Court in a case tried 
before a judge without a jury where the Trial CoiJrt 
was a sole judge at the credibility, demeanor and vera¬ 
city of the witnesses. Appellants brief does not disclose 
a single objection to the evidence adduced at time of 
trial, or at the time of the finding of facts presented 
to the trial judge for signature and a judgment following 
therein. Appellant further discloses no obvious error 
which would entitle a reversal. 

The law is well settled in this jurisdiction that the 
Court of Appeals will not disturb a final judgment jor 
the findings of facts where no objections were formally 
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made to the presentation of the evidence at the time of 
trial or after trial where no objections are made to the 
findings of fact of the Court and the judgment therein. 
It is a cardinal principle which has long been established 
that an appellate court ordinarily will not take cogniz¬ 
ance of an error admitted at the trial in the Court below 
if the error was not objected to or the trial judge was 
not otherwise afforded an opportunity to correct the 
error. (Appellate Court will not reverse except only on 
a showing of finding of prejudicial error.) 

The following cases illustrate this point clearly; 

In Fleming, Temporary Controls (1947) Adm. v. Van 
der Loo, 82 U. S. App. D. C. 74, the court stated, “The 
District Court did not make a finding of violation. The 
administrator did not object to the failure, but, on the 
contrary, agreed that the memorandum opinion should 
serve as a finding. While it was not necessary that he 
request a finding, it was necessary that he make known 
to the Court his objection to the action taken by it and 
state the grounds of the objection. If the administrator 
had any objection to the findings announced by the Dis¬ 
trict Court, such objections should have been registered 
with that Court. Since the administrator was the plain¬ 
tiff there, it was incumbent upon him to object to the 
Court’s failure to make such a finding, if he wished to 
premise an appeal upon the trial court’s failure to ad¬ 
judge damages for the violation. 

Colby v. Riggs, 67 App. D. C. states; “It is our 
duty to accept a findings of facts unless purely and 
manifestly wrong.” 

The findings of facts in the immediate case were made 
and signed by the judge in the lower Court only after 
he had patiently listened to conflicting testimony, had 
ample opportunity to study the demeanor, credibility and 
the veracity of the witnesses and only after the findings 
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of fact were concurred in and consented to by counsel 
for appellant. Appellee further contends that from tbe 
evidence adduced at trial and from the testimony from 
the appellant himself at the trial the ultimate conclusion 
would have been the same after applying the law to the 
facts as presented by the appellant. 


F. E. C. P. Eule 46 . . . “Formal exceptions to rulings 
or orders of the Court are unnecessary; but for all pur¬ 
poses for which an exception has heretofore been neces¬ 
sary it is sufficient that a party at the time the ruling pr 
order of the Court is made or sought, makes known to 
the court the action which he desires the Court to take 
or his objection to the action of the Court and his grounds 

therefore. 

Maiatico v. Holden\ 81 App. D. C. 1. 

(Where witnesses testified in person before Trial 
Court and testimony as a whole was conflicting and con¬ 
fusing, findings of fact of trial just would not be dis¬ 
turbed, in absence of clear error. 

U. S. v. Jipson, 68 S. Ct. 525, expresses the Federal 
Euling very clearly and states that finding of fact and 
actions tried without a jury would not be set aside unless 
clearly erroneous. 


Eule 52 A. F. E. C. P. findings of fact shall not be 
set aside unless clearly erroneous and to regard shall be 
given to the opportunity of the trial court to judge bf 
the credibility of the witnesses. 


Richardson v. Richardson, 72 App. D. C. 67 “The 
court is entitled to consideration on Appeal only on those 
rulings to which objections has been made in trial court ” 

The trial judge’s findings supported by substantial evi¬ 
dence can not be disturbed on appeal. Yellow Cab Com¬ 
pany v. Sutton, 37 A. 2nd 655 and Ferranti v. Capital 
Transit Compan/y, 38 A. 2nd 116. 
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Point 2. 

Whether Appellant, Not a Party to or in Privity of 
Contract With the Warehouseman, Appellee, Under a 
Written Contract (Non-Negotiable Warehouse Receipt 
and Storage Proposal), Has the Right to Demand Return 
of Goods Stored in Warehouse by Appellants Wife Solely 
in Her Name, Without Appellant Producing Written 
Authorization From Depositor of Said Goods, and Other¬ 
wise Failing and Refusing to Comply With Terms and 
Conditions of Warehouse Receipt. 

Appellant attempts to assert a cause of action predi¬ 
cated on a contractual relationship between the party 
litigants, under a non-negotiable warehouse receipt to 
which he is not a party. It is well settled that the rela¬ 
tionship existing between a warehouseman and the de¬ 
positor of goods with him is contractual in its nature 
and usually is that of Bailor and Bailee for hire. In 
the absence of special agreement, the general duties of 
the warehouseman in performance of his contract, are 
to receive and store the goods, to exercise care in keep¬ 
ing them, to afford the bailor reasonable opportunity of 
access, and deliver them on reasonable demand. D. C. 
Warehouse Receipts Act, Title 2S, Sec. 1802, 1803, 1804. 
In determining the rights, duties, and liabilities of the 
parties in such contract as interpreted from the evident 
intent, the warehouse receipt should be strictly construed 
in accordance with the rule applicable to the construction 
of contracts in general, and especially in accordance with 
the commercial usage applicable thereto; and in such con¬ 
struction the provisions of the statute, under which the 
receipt is given, should be construed as a part of the 
contract evidenced by the warehouse receipt. (67 C. J. 
470, and cases thereunder). 

Nowhere does the record indicate the existence of such 
a contractual relationship between appellant and appellee. 
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To the contrary, appellant testified that he had no con¬ 
tractual relationship with appellee and that he had en¬ 
tered into no negotiations with appellee. 

BY MR. DALY * * • DIRECT EXAMINATION OF 

TITUS DE BOBULA 

(Trans, of Rec. Pages 22, 23, 24) 

Direct Examination of Titus de Bobula by Mr. Daly 

Q. Did you request the Manhattan Storage & Trans¬ 
fer Co. to store this furniture for you. 

A. I did not. 

THE COURT. Who did. 

A. I suppose my wife and my wife’s lawyer tbld 
them to store it. I just went along. 

Q. Did you tell the Dime Storage & Transfer Com¬ 
pany when they hauled it away were to take it. 

A. I did not. I was telephoning to all storage 
Company’s from 10:30 to about 1 o’clock and I could 
not find a storage company or transfer company to 
come to my place. 

Q. Did you in any way authorize the Manhattan 
Storage & Transfer Co. to store your stuff. 

A. I did not. 

THE COURT. He says his wife did. 

Q. Did your wife ask them to do it? 

A. Yes; because there was a receipt somewhere 
with her signature on it. 




Cross Examination of Titus de Bobula by Mr. Kail 

Q. Did they make the arrangements Mr. McCart 
and your wife to store the furniture ? 

A. I suppose so, because I saw my wife’s signal 
on one of the receipts from the warehouse before 
received a receipt from them. 

Q. When did you store your furniture in there. 

A. I did not store anything. 

Q. You did not store anything in the warehon 
A. No. 


ure 

we 


se? 
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From appellants above testimony and relying upon the 
theory that as no contractual relationship existed be¬ 
tween appellant and appellee there could be no privity 
of contract between the parties and counsel for appellee 
made timely motion for dismissal of the actions against 
appellee in the lower court. 

Motion for Dismissal by Mr. Kail—(Tr. of Rec. P. 30) 

BY MR. KAIL*—‘‘At this time, on behalf of the 
Manhattan Storage and Transfer Co., from the evi¬ 
dence adduced by the plaintiff himself, and the ware¬ 
house receipt indicating that all our contracts were 
with Mrs. de Bobula, as he states his wife placed 
her furniture there, and signed the contract, I move 
on that fact alone that the case be dismissed. If we 
had conversion against anyone, it would be the party 
contracting with us.” 

It was further conceded not only by appellant but his 
counsel that the contract involved here was entered into 
between Erana de Bobula, wife of appellant, and appellee. 

BY MR. KAIL—(Trans, of Rec. P. 46) Do you 
concede that we had a contract with Mrs. de Bobula. 

BY MR. DALY—Yes I will concede it. 

Taking the above in consideration appellant certainly 
has no right to be a party plaintiff in the District Court; 
Federal Rules of Civil Procedure Rule 17, “Every ac¬ 
tion shall be prosecuted in the name of the real party in 
interest.” Going further into the above admissions that 
the non-negotiable warehouse receipt was in the name of 
Erana de Bobula, appellants wife, wherein she repre¬ 
sented herself to be the owner of said goods stored, we 
must be governed by the District of Columbia Statute 
on married women’s separate property. D. C. Code Title 
30, Sec. 209. (14:44) 

“CONTRACTS OF MARRIED WOMEN DEEMED 
MADE IN REFERENCE TO HER SEPARATE 
ESTATE” . . . Every contract made by a married 
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woman which she has the power to make shall be 
deemed to be made with reference to her estate which 
is made her separate estate by this chapter, and also 
her equitable separate estate, if any she has, a^ a 
source of credit to the extent of her power over 
same, unless the contrary intent is expressed in a 
contract. 

Dobbins v. Thomas, 26 U. S. App. D. C. 157 
A contract clearly within the power of a married 
woman to make MUST BE DEEMED TO HAVE 
BEEN MADE WITH REFERENCE TO HER SEP¬ 
ARATE ESTATE, there being no contrary intint 
expressed. She is therefore liable to be sued sepa¬ 
rately thereon. 

Appellant bases his claim under the D. C. Uniform 
Warehouse Receipts Act, which is almost a duplicate of 
the Uniform Warehouse Receipts Act He quotes sec¬ 
tions of the act and says that as a result of the breach 
by appellee under this act appellee has lost its ware¬ 
houseman’s lien. What appellant failed to do both at 
trial court and in his appeal before this court is to 
prove to the Court that he comes within the terms and 
sections of the D. C. Warehouse Receipts Act under nin- 
negotiable receipts as to be a recipient of any benefits 
of a breach under the D. C. Act. It is not disputed that 
the non-negoliable warehouse receipt issued by appellee 
to appellants wife in her name conforms to all the re¬ 
quirements of the D. C. Act which defines same as; 

D. C. Code—Title 28, Sec. 1804 ... A receipt in 
which it is stated that goods will be delivered to 
the depositor, or to any other specific person, is 
a non-negotiable warehouse receipt. 

67 C. J. 463 ... A warehouse receipt is a writ¬ 
ten acknowledgment that a warehouseman holds 
goods in store for the person that receipt is issued. 

Vannett v. ReiUy Herz Auto Co., 173 N. W. 466 
defines a warehouse receipt as a simple contract "be¬ 
tween owner and warehouseman. 
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Appellant testified lie was fully aware of the terms and 
conditions of the non-negotiable warehouse receipt issued 
to his wife by appellee and that said receipt contained 
specific instructions as to whom, how and when goods 
would be-released by appellee, and the written authoriza¬ 
tion that was necessary, nevertheless appellant did noth¬ 
ing to comply with said terms and conditions. 

By Mr. Kail—Cross Examination of Titus de Bobula 

(Tr. of Bee. P. 55) 

Q. Being fully acquainted with these terms I will 
have to mark these myself with your Honor’s per¬ 
mission. I will mark this Par. (A) which says, 4 ‘The 
goods deposited will be delivered to the above named 
owner or the owner’s duly authorized agent on pres¬ 
entation of written order by said owner, provided 
all storage and other charges are paid and ware¬ 
house receipt surrendered. No access allowed to 
goods unless charges are paid in full.” 

BY MR. KAIL. Were you acquainted with this 
paragraph? 

A. Yes. 

Although appellant has proven no privity of contract 
and freely admits his wife signed warehouse receipt and 
that he himself deposited nothing in appellant’s ware¬ 
house he nevertheless claims that appellee was not justi¬ 
fied in refusing to surrender said goods to him at his 
demand. However referring for an answer to this query 
to the D. C. Warehouse Receipts Act we find the answer 
under, 

D. C. Code—Title 28 Sec. 1902 Subdivision (B) . . . 
PERSONS TO WHOM A WAREHOUSEMAN MAY 
DELIVER WITH JUSTIFICATION. . . . 

Sub. (b) A warehouseman is justified in delivering 
the goods to a person who is either himself entitled 
to the delivery by the terms of a non-negotiable re¬ 
ceipt issued for the goods, or who has written au¬ 
thority from the person so entitled either indorsed 
upon the receipt or written upon another paper. 
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Appellant has not produced a scintilla of evidence tha; 
he had the written authority as prescribed by the above- 
stated section of the D. C. Act, or that he had the righ; 
to demand that goods be delivered to him. He boldly 
admits that he is not a party to the contract but enj- 
deavors to place himself in his wife’s shoes claimin 
rights which may or may not have accrued to his wifi 
(party to the contract) and which certainly were not due 
him. These demands and claims are made in spite of 
the fact that appellant knew the terms of the warehouse 
receipt in issue here which had clearly printed upon it& 
face, the following, (Warehouse Receipt App. P. ) 

“The goods deposited will be delivered to the abovl 
named owner, or the owner’s duly authorized agent 
on presentation of written order of said owner, pro 
vided all storage and other storage charges are pai<(l 
and the warehouse receipt surrendered.” 

Nothing in the record shows that the depositor, Eranh 
de Bobula, herself ever made a demand for the goods, 
or that she had ever given anyone written authority to 
withdraw said goods. In fact the contrary is showp 
Appellant has proven no reasons that would entitle him 
to be recognized as a party to whom the warehouseman 
would be justified in making delivery of said goods to 
him without remaining liable to the depositor in an ac¬ 
tion for mis-delivery and conversion. This is clearly 
stated in D. C. Warehouse Receipt Act; 


D. C. Code—Title 28—Sec. 1903 . . . WAREHOUSE¬ 
MAN’S LIABILITY FOR MIS-DELIVERY. . . . 
Where a warehouseman delivered the goods to one 
who is not lawfully entitled to the possession of 
them, the warehouseman shall be liable as for in 
conversion to all having right of property or pos¬ 
session of the goods, if he delivered the goodb 
otherwise than as authorized bv subdivisions (B) an^i 
(C) of Title 28 Sec. 1902 of the D. C. Code. 
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It is apparent from appellants testimony, his admis¬ 
sions and from the non-negotiable warehouse receipt 
itself that appellant as not a party to the contract and 
the law is clear that a person not a party to a contract is 
owed no duty by the persons thereto. The law is well 
stated in the case of Capital Traction Company v. Offwtt 
17 U. S. App. D. C. 292, as follows; 

“ Since the obligation and duty arising out of the 
contract are due only to those with whom it is made, 
action for the breach thereof, can as a rule be brought 
only by one who is a party to it; nor can one not a 
party to the contract who has been injured by a 
breach thereof derive any benefit thereof. The reason 
for the rule that privity of contract is necessary to 
an action founded on a breach of contract is that other¬ 
wise a man’s responsibility for not carrying out his 
agreement with another would have no limit; there 
would be no bounds to actions if the ill-effect of the 
failure of a man to perform his agreement could be 
followed down the chain of results to the final effect 
See 13 C. J. 701, 702) 

In consonance with the foregoing principle appellee 
owed no duty whatsoever to appellant in connection with 
the stored goods since no contractual relationship existed 
between them. By appellants own testimony, his admis¬ 
sions and his proof that is no question that appellee and 
Erana de Bobula were the sole parties to the non-nego¬ 
tiable warehouse receipt presented in evidence by appel¬ 
lant. If any duties existed thereunder they were clearly 
between Erana de Bobula and appellee. It is also well 
settled that no matter what the pleadings may contain 
the evidence presented at trial without objection will ulti¬ 
mately prevail. From the testimony and proof presented 
by appellant the lower court reached the only conclusion 
it could find under the circumstances and rightfully de¬ 
termined that appellee did not lose its warehouseman’s 
lien and was entitled to a judgment on its counterclaim. 


Point 3. 


Whether a Purported Demand by Appellant Husband 
Upon Warehouse Appellee. When Said Demand Was Not 
Made in Good Faith and Not in Compliance With the 
Terms and Conditions of the Non-Negotiable Warehouse 
Receipt, is Sufficient to Cause Loss of the Warehouse¬ 
men’s Lien Upon Goods Stored by Appellants Wife, 
Solely in Her Own Name. 

Appellant relies considerably upon the purported Re¬ 
mands made by him upon appellee for surrender of said 
goods in urging the reversal of the judgment and finding 
of the lower court. Appellant further bases his appeal 
upon failure of compliance of the appellee with the Uni¬ 
form Warehouse Receipt Act in the District of Columbia. 
However, appellant has failed to show by his own testi¬ 
mony that he acted in accordance with the provisions of 
the Warehouse Receipts Act in the District. Nor lias 
appellant proven that he acted in compliance with the 
terms and conditions of the non-negotiable warehouse 
receipt (App. p. 15A) issued by the appellee to appel¬ 
lant’s wife, and which non-negotiable warehouse receipt 
is strictly in accordance with the D. C. Uniform Ware¬ 
house Receipt Act. 

The pertinent provision in the non-negotiable warehouse 
receipt issued by appellee to appellants wife is stated in 
bold lettering on the face of the receipt as follows; (App. 
p. 15 A) 

“The goods deposited will be delivered to the above 
named owner or owners duly authorized agent on 
presentation of written order from said owner pro¬ 
vided all storage and other charges are paid and ware¬ 
house receipt surrendered.” D. C. Code Title 28 Sec. 
1902 par. (B). 

As indicated by the testimony of the appellant, supfa, 
he was familiar with the terms and conditions set forth 
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in said warehouse receipt. Yet, nowhere does a record 
disclose the presentation of a written order from the de¬ 
positor, Erana de Bobula, authorizing appellant to restore 
the said goods. Furthermore, it is admitted by appellant 
that no demand for withdrawal of said storage goods was 
ever made by the depositor Erana de Bobula. 

BY MR. KAIL CROSS EXAMINATION OF TITUS 
DE BOBULA (55 & 56) 

(Trans, of Rec. p. 55 and 56) 

Q. Will you read this contract that your wife entered 
into with Man. Storage & Transfer Co. Did you ever 
see these terms in here? By the way your wife never 
signed this letter (indicating)? 

A. Which letter. 

Q. This letter demanding the goods. 

A. I signed it. 

Q. You did all the demanding of the furniture; is 
that right? 

A. Yes. 

From the above testimony it is clear that the appellant 
lacking privity of contract and without written authoriza¬ 
tion from the depositor had no legal right to demand said 
furniture and if the appellee had delivered said goods to 
appellant he would have been clearly responsible to the 
depositor Erana de Bobula in conversion. 

D. C. Uniform Warehouse Receipt Act, D. C. Code, 
title 28 sec. 1904 (27; 23 WAREHOUSEMAN’S LIA¬ 
BILITY FOR MISDELIVERY. “Where warehouse¬ 
man delivers the goods to one who is not in fact law¬ 
fully entitled to the possession of them, the ware¬ 
houseman shall be liable as for conversion to all hav¬ 
ing a right of property or possession in the goods if 
he delivered the goods otherwise than as authorized 
by sub-divisions (B & C of Sec. 28-1902.) 

Moreover the testimony indicates that although appel¬ 
lant alleges he demanded surrender of stored goods and 
testified that there was over 10 large rooms of household 
goods, yet, nevertheless, he had made no arrangements to 
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either haul said goods nor had he found a place to store 
them. These admissions alone demonstrate the lack of 
good faith on the part of the appellant and leads to the 
only conclusion that the purported demands by appel ant 
were made in bad faith for the purpose of counter acting 
appellee. Trans, of Rec. p. 49 and 50. 


Cross Examination of Titus de Bobula by Mr. Kail (With 
regards to the Letter of November 3, 1944 by Titus 
de Bobula for Purported Demand of Stored Goods. 

Q. This letter here is dated November 3rd. when did 
you make your payments for storage according to 
your contract. 

A. A few days after that. 

Q. Where were you living at the time. 

A. In one of the Hotels, I think. 

Q. Still living at the hotel. 

A. In one of the hotels, I changed. 

Q. What hotel was it. 

A. I could not tell you which one it was because I 
lived at pretty everyone in Washington. 

Q. At that time that you made demand in 1944 were 
houses available? were you buying or renting a house 
at that time. 

A. When. 

Q. When you made the demands. 

A. I was not buying a house. I was living in a 
hotel. 

Q. Were you going to take this furniture to the hotel 
with you. 

MR. DALY: Your Honor, I object to that lino of 
question. It has nothing to do with this action. 

THE COURT: I think it has. 

Q. Were you going to take this furniture to the 
hotel with you. 

A. I was going to take it to another storage house 
because I was warned against Mr. Kressin and his 
methods. 

Q. Which was the other storage warehouse that you 
were going to take it to. 

A. I was going to take it maybe to Merchants or 
Security. 
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Q. You were thinking about that. 

A. I was even asking them about it. 

Q. Had you drawn any contract with them for the 
storage space. 

A. Not yet. 

It is a well settled principle that had appellee released 
said goods to appellant, appellee would have left himself 
liable in an action for conversion to the depositor Erana 
de Bobula. D. C. Uniform Warehouse Receipt Act. Title 
28 Sec. 1903. This is further amply supported by the 
authorities and particular attention is invited to the case 
of, . . . GreenaU v. Hersum, et al., 220 Mass. 278, 107 
N. E. 941 which holds that; 

“Where a warehouseman delivered goods bailed to 
them by a husband to the wife of the bailor who was 
acting without authority there was a conversion, en¬ 
titling the bailor to recover damages. ( BlaisdeU v. 
Hersum & Co. P. 0. 233 Mass. 91, 123 N. E. 386.)” 

In the case of Cwndill v. Lewis 245 N. Y. 283, 157 N. E. 
502 with respect to the rights of a warehouseman to sur¬ 
render stored goods to other than the depositor, it is 
stated as follows; 

“A promise to hold the camphor on behalf of the 
plaintiff who held no receipt and could surrender none, 
would have pledged the warehouse company to a vio¬ 
lation of its express promise given to the depositor of 
the camphor. Moreover, the warehouse company 
would not have been legally justified in delivering the 
camphor to any person other than the depositor or 
one having written authority from him.” 

Further support of this proposition is found in the 
case of McMidlin v. Lyon Fireproof Storage Co. 74 Cal. 
App. 87, 239 P. 422, where a husband stored community 
property in his own name and where the wife demanded 
said goods without written authorization from the husband 
and the court said; 
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“Under all the circumstances it seems futile that ap¬ 
pellant could deliver the goods to the wife in the man¬ 
ner shown by the evidence presented here and thus 
provided itself with a defense against this action 
brought by the respondent. Warehouseman world 
not be justified in delivering to wife without husbands 
written consent to give the wife would be a deviation 
from the contract ’ ’ 

Appellant strongly urges that because he made the pur¬ 
ported demand upon appellee the stored goods should have 
been surrendered to him. There is no evidence that ap¬ 
pellant had written authority at the time he made the de¬ 
mand nor that he had made a proper and legal demand 
including surrender of the warehouse receipt as was 
brought forth in trial of this case. It has been established 
by authorities that it must be shown clearly that a proper 
and legal demand has been made upon the storage com¬ 
pany; Hartman v. Western Coal Storage Company, 190 Ill. 
App. 182; 

“Mere words by appellant would not be sufficient to 
constitute a proper and legal demand upon appellee 
for surrender of stored goods/ * 

Assuming, without admitting, that appellant, had au¬ 
thority herein to make demand for the return of said 
goods stored the record discloses that no written authority 
was ever presented by appellant to the appellee in accord¬ 
ance with the terms of the non-negotiable warehouse re¬ 
ceipt, upon which the appellant bases this action. It was 
further encumbent upon appellant to surrender the ware¬ 
house receipt in order to receive said goods. Appellant 
makes every effort to evade the true issues by arguing 
strongly about a two day demand that the appellee macje 
of the warehouse receipt prior to the delivery of the goodp. 
On direct examination of appellee and questioning by the 
court appellee stated clearly that he had offered appellant 
an exact copy of said warehouse receipt and if that was 
not satisfactory that would also give him a receipt for the 
warehouse receipt he would surrender to the appellee. 
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Direct Examination of Mr. Kressin 
(page 88 Trans of Bee.) 

THE COURT: What would he have in order to show, 
after he delivered receipt over, what would he have to 
show his goods. 

THE WITNESS (Mr. Kressin): We would give him 
a receipt for his goods, we did offer it to him. I said, 
“I will give you a receipt showing that you have 
turned it over to us”. He said, “I will not release 
the warehouse”. 

ReDirect Examination of Mr. Kressin 
(Trans, of Bee. P. 92) 

THE COURT: Is it your testimony that you told 
him you would give him a receipt for the warehouse 
receipt. 

THE WITNESS: Yes sir. There was much diffi¬ 
culty. 

THE COURT: Did you specifically tell him that. 
THE WITNESS: I did tell him that. 

The theory of a proper and legal demand surrounding 
the surrender of the warehouse receipt is clearly brought 
out in a case of Venus Foods v. District Court of the 
Eleventh Judicial District in and for Twin Falls, Cou/nty, 
Idaho, (1947, 181 P. 2D 775 wherein the Court stated; 

“The goods covered by the warehouse receipt cannot 
be delivered by the warehouseman without surrender 
to him the receipt. The goods follow and are subordi¬ 
nate to the receipt, not the receipt to the goods.” 

In Miller v. Schwiwn 72 App. D. C. 282 the court stated 
as follows; 

“If promisee could not or would not have performed 
vital condition of contract in any event, manifestation 
of unwillingness or inability of promisor to perform 
will not give rise to cause of action, because promisee 
cannot allege and prove that he would have become 
entitled to receive performance by complying with the 
conditions had it not been for promisor’s misconduct” 
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Point No. 4 

4. Whether Appellant, Who, After a Purported De¬ 
mand for a Return of Goods in Warehouse, by Affirma¬ 
tive Actions and Conduct, Over a Period of Approxi¬ 
mately Three Years, Demonstrated to Appellee, Ware¬ 
houseman, That It Was Desired That the Goods Remain 
Stored in Appellee’s Warehouse, Waives Any Rights 
That May Have Arisen by Reason of an Alleged Breach 
of Contract (Warehouse Receipt) and Is Thus Estopped 
Thereafter From Asserting Loss of the Warehouseman’s 
Lien. 

After appellant made his purported demands on Novem¬ 
ber 3, 1944. 

“In a few days your bill will be paid and I will [take 
my goods out of your storage. Have them ready. 

and on November 26,1944 the following purported demand 

“I want my goods, tell me when it will be on the 
loading platform and I will send truck 2 or 3 days 
afterwards”. 


The above can hardly be construed as proper and legal 
demands. Appellant visited his attorney to discuss and 
determine what rights appellant had as a result of refusal 
to deliver said furniture to him. This is fully supported 
by the following testimony in (transcript of record) pages 
pages 59 & 60).) 


Cross Examination of Mr. DeBobula 
Mr. Kail: 

Q. Did you go to a lawyer after they refused to give 
you the goods. 

A. Yes. 


Q. Referring to November 6, 1944 when you came in 
and demanded your goods, did you go to an attorney 
after that, when you say they refused to give you your 
goods. 

A. 1946 was after. 
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Q. (Interposing) November 6, 1944. 

A. I do not think so, I think I told Mr. McCart about 
it, or something like that. 

Q. Did they advise you that you could file a suit, 
replevin and get that furniture. 

A. There was all sorts of talk, I was considering it, 
but I did not want to sue then. 

From the above testimony of appellant it is clear that 
if appellant had authority to make demand for said house¬ 
hold goods, he was advised and had notice of his legal 
rights concerning the breach but nevertheless chose to do 
nothing at that time. In respose to numerous letters by 
appellee to Erana de Bobula, holder of the non-negotiable 
warehouse receipt, demanding that the said storage be paid 
that goods removed from storage appellant wrote appellee 
on July 9,1946, two years after the purported demand and 
stated as follows (pages 72 & 73 Trans, of Rec.) 

“July 9,1946 

In reference to the Erana de Bobula goods in your 
warehouse, the last payment on same was on February 
27th. a $30.00 postal note and mailed at the Ordway 
Post Office. This was on a bill, showing as of date 
February 28, 1946, 12 months storage $360.00. 

Your bill of July 6, 1946 shows 15 months storage, 
$450.00. No payment was made since March because 
of illness, however, it is intended to make a payment 
in the near future”. 

Titus de Bobula 

Appellant further wrote appellee on July 30, (Trans, of 
Rec. 1946). 

“July 30, 1946 

Manhattan Storage & Transfer Co. Inc. 

Washington, D. C. 

Gentlemen:— 

This is to acknowledge receipt of your letter of 
July 15th. and received at 18th. inst. It states that 
$450.00 is due you and you expect to make payment 
by August 22nd, otherwise you would advertise and 
sell. 

A payment will be made on or before above date. 

/s/ Titus de Bobula” 
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On September 10th. appellant consulted another attor¬ 
ney (p. 76 Trans, of Rec.) 

By Mr. Kail: 

Q. On September 10th. did you have an attorney rep¬ 
resent you. 

A. I don’t know. 

Q. Do you know Mr. Faulkner. 

A. I suppose so. 

Q. Did you authorize him to write this letter. 

A. I suppose he wrote that. 

Q. Did you ever tell Mr. Faulkner that you would like 
to get your furniture back. 

A. Certainly, I wanted to get my furniture back. 

Q. Did he tell you how to get it back at this time. 
A. Yes. 


The following is a letter written by Woodrow E. Faulkner, 
attorney for the appellant on September 10, 1946. 

Manhattan Storage & Transfer Co. Inc. 

Att’n. Mr. Kressin 

Dear Sir:— 

Enclosed herewith is a check in the amouni of 
$120.00, made to your company’s order, covering your 
charges for 4 months storage bill on the of furniture 
and other items which Mr. and Mrs. deBobula have 
stored at your place. 

According to Mr. deBobula there is an arrearage of 


16 months as of Aug. 29th. making an overage of 
4 months over and above the year permitted by law, 
before a sale can be made. 

Mr. deBobula informs me that he is now in a posi¬ 
tion to close this bill at the rate of $100.00 per month. 
This arrangement should make no contemplated or 
intended sale of the goods unnecessary.” 

Appellant himself further wrote in September 24, 1946, a 
registered letter, return receipt. (Trans. Rec. pages 77 
& 78) 
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‘ ‘Gentlemen: 

Your registered letter, dated September 17, 1946 
was received by Mrs. deBobula yesterday. 

Enclosed in same were her two checks No. 4 dated 
September 7, for $120.00 and No. 6, dated September 
20 for $30.00 which were given by her to Mr. Faulkner 
upon his statement that it was the amount demanded 
by you. Your letter to Mr. Faulkner states in the 
last paragraph that Mrs. deBobula can reduce the 
account to within 11 months, accordingly, hereby is 
enclosed certified check for 7 months in the amount 
of $210.00” ” 

From the above there is not the slightest doubt that ap¬ 
pellant by his own testimony, if he had authority, to make 
! the demand upon appellee, was fully acquainted and ad¬ 
vised by more than one attorney of any and all legal rights 
as a result of the breach. Nevertheless, he did nothing 
! to perfect this right but did on the other hand by conduct 
and affirmative acts indicate to appellee that it was desired 
that said household goods remain in storage. His conduct 
was entirely inconsistent with his rights lulling the ap¬ 
pellee into the existing contractual relationship theory 
between Erana deBobula and appellee and allowed the 
depositor of said goods to derive the benefits of said goods 
remaining in storage. 

Williston on Contracts Sec. 678 page 1959—The com- 
, mon judicial definition of Waiver is “An intentional 

relinquishment of a known right 99 . (67 C. J. page 291- 

I 299) Waiver is the abandonment of a right or by con¬ 
duct of which warrants the inference of such rights, 

i Waiver may be expressed or implied by word or by 

conduct, by agreement or conduct. Bright v. New Eng¬ 
land Mutual Life Insurance Co., 163 S. E. 133-136. 

Williston on Contracts, (Sec. 684 P. 1971). The law 
does not permit a party in the case supposed to exercise 
two alternative or inconsistent rights or remedies even 
i though he expressly states he intends to reserve a right, 
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he will, nevertheless, lose it, if he takes any inconsistent 
course. Thus one who continues to receive benefits under 
a contract and asserts rights under it after knowledge bf 
a breach which could justify him refusing to go on, cannot 
subsequently set up this breach, as an excuse for his noil- 
performance, even though he asserted from the outset and 
consistently that he proposed to do so, unless the rigl|it 
to retain the excuse is not only asserted but assented to 
by the other party. 

Insurance Company v. Wolf, 95 U. S. 3 26-330. 
Goodman v. Dicker, 83 U. S. App. D. C. page 354. 
“The law upon the subject is well settled. The vital 
principle is that if one by his language or conduct 
leads another to what he would not otherwise have 
done, shall not subject such person to loss or injury liy 
disappointing the expectations upon which he acte^l. 
Such a change of position is sternly prohibited. This 
remedy is always so applied as to promote the ends 
of justice.’’ 

Applying the law to the appellants own testimony, his 
statements, his letters, (App. 2A-9A) correspondence by 
his attorney, it is clear that even if the appellant had the 
authority to make demand for the stored household goods, 
the appellant has waived and is precluded and estopped 
from claiming any rights obtained under alleged breach 
and is further estopped from asserting the loss of the 
warehouseman’s lien by the appellee herein. 

CONCLUSION 

WHEREFORE, the appellee respectfully submits that 
this Court should affirm the judgment of the lower Court. 

Benjamin M. Kail 
Paul J. Kasloff 
Attorneys for Appellee. 
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Excerpts from Testimony 

• * * * 

45 Cross Examination of Mr. deBobula 
BY MR. KAIL: 

Q Did you ever see this before? A I saw a copy. 

Q Is this your wife’s signature? A Yes. App. p. 
14A) 

Q And as a result of this storage proposal was there 
a warehouse receipt signed upon the same day that you 
presented in evidence here— (App. p. 15A) 

MR. DALY (interposing): I think counsel is wasting 
time. We submit there was a warehouse receipt, that 
Mr. deBobula’s wife did authorize the storage, and 

46 I think the only question before Your Honor at 
this time is whether or not the Manhattan Transfer 

and Storage Company should have turned over the furni¬ 
ture when he demanded and paid for it. 

MR. KAIL: Do you concede that we had a contract 
with Mrs. deBobula? 

MR. DALY: Yes, I will concede it 

* * • * 


62 Cross Examination of Mr. deBobula 
BY MR. KAIL: 

Q Here is a letter written by on on October 5, 1944 
and signed by Mrs. deBobula, written on Titus deBobula’s 
stationery. Did you ever see that? 

THE COURT: What is the date? 

MR. KAIL: October 5, 1944. 

THE WITNESS (reading): “Gentlemen” Mr. McCart 
told me yesterday that you inquired about my ad- 

63 dress. “We have not found any permanent place 
yet, but expect to find something in the near future. 

I will let you know as soon as we are located”. 

This is written in my handwriting and signed by me. 
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BY MR. KAIL: 

Q Now, I show you copy of a letter written on April 
13, 1945. Did you ever receive the original of this letter? 
A I think I answered this letter. 

Q I will read this letter to you. (Reading): 

“There is now due this company the sum of $150. You 
have made several promises to this company to pay the 
storage on these goods each month which you have not 
done. These goods are in valuable space in our Ware¬ 
house. We ask that you call and settle this bill and take 
these goods out of our warehouse, or give us permission 
to sell these goods at public auction, and we will take 
out our charges, and if there is a balance over the $150. 
it will be turned over to you. 

“It was definitely understood when you placed these 
goods in our warehouse, that the storage would be paid 
each month, which you have failed to do. 

“Just as we predicted to you, these goods would re¬ 
main in our warehouse as long as you paid the storage. 
We need this space for men with more valuable goods, 
the men of the military services; and they come first )’’ 

At that time there was great demand from boys [that 
were going off to war. This was sent on April 13, and 
he graciously answered that with this letter. 

65 MR. KAIL: I show you a copy of a letter dated 
April 23, 1945. 

Q Will you read this letter and tell me whether you 
received that? A I suppose I received that. I received 
several of these letters from them demanding payment. 
I could not get my goods. I was foolish enough to pay 
them about $300. 

Q You remember whether you received this letter. A 
I suppose. 

Q I will read it. It is dated April 23, 1945, ten days 
after that April 13 letter. (Reading): 

66 “In further connection with our letter of recent 
date, we regret that you have failed to give hs a 
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reply. We cannot continue to keep your goods in our 
warehouse unless you pay the storage charges. 

“Enclosed bill is self-explanatory and correct. If you 
will call at our office, we will prove it is correct to your 
satisfaction. If there are any corrections to be made, 
we will be glad to make them. This bill is right, Mr. 
deBobula. 

“We want to get these goods out of our warehouse. If 
you cannot pay the charges, authorize us to sell the goods 
at public auction, and we will turn over to you tho 
amount above our charges. We need this space urgently 
for members of the armed forces, and we cannot continue 
to keep your goods in our warehouse unless the charges 
are paid each month. 

“It was impossible to locate you at your address, so 
I am sending this to your place of business. We have 
to have the space. Please get this matter straightened 
out. Give it your prompt attntion”. 

BY MR. KAIL: 

67 Q Here is a letter of May 10, copy of a letter. 

Will you look at that? A I do not remember 
this. It might have been, and it might not have been. I 
have bills from the Manhattan Storage Company. I don’t 
remember this letter. 

Q This letter is dated May 10, 1945, addressed to you. 
It reads (reading): 

“With further connection with our letters of recent 
date to you, we regret we have had no reply to any of 
them. We have tried to get you on the telephone a num¬ 
ber of times, and have left messages for you to call us 
back. 

“Our company is unable to collect this monthly storage 
on your goods from which at the present time amounts 
to a considerable amount, being for seven months. It 
will become more difficult to pay this bill when it becomes 
a larger, and will increase from month to month. If you 
find you cannot pay this bill, why not come to this 
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office, and we will talk it over and make some arran 
ments to sell the goods at public auction, and pay 
what you owe us and let us have the space which 
need badly at this time for officers of the war and na 
who are in armed services. 

68 We would appreciate your kindness in comi 
in to see us without any further dodging aror 
as you have in the past. 

“Thanking you in advance and hoping to see you so 
• * 


we are 


BY ME. KAIL: 


Q Now, I show you a letter dated June 16, 1945. Have 
you ever seen that letter? A Wasn’t there a bill at¬ 
tached to that? 

Q It might have been. I am asking you about Ihe 
letter. A I don’t remember it. 

It says: 

“We have made a number of attempted to get you 
over the telephone, but we have had no reply to our mes¬ 
sages, and have received no response to our letters. 

“Your bill now totals $210 for the seven month’ storage. 
Under the law we have a right to sell your goods af er 
the storage had not been paid for six months. If we do 
not receive the money due us, we will be forced to ad¬ 
vertise your furniture, after giving you a regular notice 
in the newspaper, and sell the goods to the highest bidder. 

“You should make some effort to get in touch w:;th 
us and pay this storage account without further trouble. 
Letters to you have remained unanswered. Let us hear 
from you by June 20”. 

BY MR. KAIL: 

Q Now, I show you copy of letter dated August J.4, 
1945. Did you ever receive that? A I suppose I got 
it; I don’t know. I don’t know whether I got it or not. 

Q This is dated August 14, 1945. 
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“Dear Sir: 

69 “In further connection with bills and letters for¬ 
warded to you, we have had no answers. This bill 

now amounts to over $300 which is overdue. The time 
will soon be up when we will be obliged to sell your 
goods. 

“Will you please let us know what you want done 
about this. Do you want the furniture sold, or 

70 what do you want to do? In 60 more days, we 
have the legal right to sell these goods if you have 

not paid the bill. Our letters remain unanswered, and 
we have had no satisfactory reply. We have tried to 
telephone you, have written letters, and have called your 
office, but we cannot get in touch with you. Give this 
matter your careful attention. ,, 

BY MR. KAIL: 

Q I have a letter here dated August 27, 1945. Is that 
your signature on this card there? A Yes, that is my 
signature. 

Q Do you remember whether you got that letter? A 
If it is my signature, I must have received it. 

Q (Reading): “Dear Sir: We are sending you this 
letter by registered mail, and enclosed herewith is your 
bill. This is a considerable sum of money, and there is 
very little time left for you to pay up our bill in full. 
We have sent you many letters, and we have been unable 
to secure any reply from you, or get any word as to the 
payment. Your bill will be difficult to pay, and you will 
find it more difficult to pay a large sum. 

“In the next three weeks we will have to advertise 
your goods to be sold at public auction. There is $360 
due at this time. If you want to save your goods from 
being sold, kindly call at this office to arrange for the 
payment of the same. Thanking you in advance, we are”. 
This is dated July 6, 1946 (reading): 

“We are enclosing herewith a statement of your 
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account showing the sum of $50 due us for 15 

72 month’ storage, which you no doubt know is cpn- 
siderably past due. At this time we wish to state 

that unless we hear from you by Wednesday, July |10, 
1946, we shall advertise your goods for sale in a local 
newspaper and sell the same at public auction”. 

Q Now, you wrote a letter July 9, 1946 three d^ys 
after that letter was sent. 

It says (reading): 

“In reference to E. Debobula goods in your warehouse, 
the last payment was made on February 27, a $30 postal 
note, and mailed at the Ordway Post office. This was on 
bill showing as of date February 28, 1946, 12 months 
storage $360. 

“Your bill of July 6, 1946 shows 15 months storage, 
$450. No payment was made since March because of 
illness. However, it is intended to make a payment in 
the near future”. 

Did you write that letter? 

A That is my signature; yes. 

Q Did you mail this, or did you go down and give 
this money personally? A I mailed it, I think. 

Q That is the first time you responded to any of their 
letters? A That I could not tell you. It comes every 
month. 

73 BY MR. KAIL: j 

Q Now, a registered letter on July 13, 1946. is 

this your handwriting on that returned receipt? A Yqs. 
Q The letter is dated July 13, 1946. It reads: 

“We are enclosing your bill for $450, which shows 15 
months storage due us, and advise you that if we do not 
get payment in full of this amount by August 22, your 
furniture will be turned over to Williams Auction Com¬ 
pany, 918 New York Avenue, Northwest, to be sold it 
public auction on Tuesday, August 27, at 2:30 p.m., aft^r 
the usual advertising in one of our Washington papers”. 
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BY MR. KAIL: 

Q Did you write a letter on July 30? Is that your 
handwriting? A Yes. 

74 Q This is dated July 30, 1946. (Reading): 
“Manhattan Storage Company, Incorporated, 

Washington, D. C. 

“Gentlemen: 

“This is to acknowledge receipt of your letter of July 
15th and received on the 18th. inst. which states that $450 
is due you and you expect to get payment by August 
22nd, otherwise you would advertise and sell. 

“A payment will be made on or before the above date”. 
That is signed by you. 

BY MR. KAIL: 

75 Q On September 10 did you have an attorney 
represent you? A I don’t know. 

Q Do you know Mr. Faulkner? A I suppose so. 

Q Did you authorize him to write this letter? A I 
suppose he wrote that. 

Q Did you ever tell Mr. Faulkner that you would like 
to get your furniture back? A Naturally, certainly I 
wanted to get my furniture back. 

Q Did he tell you how you could get it back at this 
time. A Yes. 

76 This letter is dated September 10, 1946, written 
by Woodrow E. Faulkner, Attorney at Law. (Read¬ 
ing): 

“Attention Mr. Kressin. 

“Dear Sir: 

“Enclosed herewith is a check in the amount of $120, 
made to your company’s order, covering your charges 
for four months storage bill on the furniture and other 
items which Mr. and Mrs. deBobula have stored at your 
place. 

“According to Mr. deBobula, there is an arrearage of 
16 months as of August 29, making an overage of four 
months over and above the year permitted by law before 
a sale can be made. 



“Mr. deBobula informs me that he is now in a position 
to close out this bill at the rate of $100 per month. This 
arrangement should make any contemplated or intended 
sale of the goods unnecessary”. 

77 BY MR. KAIL: 

Q Now I show you a letter typed from your 
office, signed by you, dated September 24, 1946. A It 
is my signature, but I do not remember it. There is no 
initials here. So, I must have written it myself. 

Q This is dated September 24, 1946, registered letter, 
return receipt (Reading): 

“Gentlemen: 

Your registered letter, dated September 17, 1946, was 
received by Mrs. deBobula yesterday. Enclosed in same 
were two chcks, No. 4 dated September 7 for $120 and 
No. 6, dated September 20, for $30, which were given 
by her to Mr. Faulkner upon his statement that it was 
the amount demanded by you. 

“Your letter to Mr. Faulkner states in the last para¬ 
graph that Mrs. deBobula can reduce your account to 
within 11 months. Accordingly, hereby is enclosed ceifti- 
fied check for seven months, in the amount of $210”. 

BY MR. KAIL: 

Q I show you a letter dated January 29, 1948. Did 
you ever see that? 

Q Do you remember receiving this letter? A That 
was received by me. 

Q Is that your signature? A Yes. 

Q This is dated January 29, 1948 (Reading): 

“We enclose herewith our invoice in the amount 
79 of $780, which covers 26 months storage, and un¬ 
less this account is taken care of, we will arrange 
to sell your goods at public auction, according to law. 
We trust you will be guided accordingly”. 

Mr. deBobula, how many lawyers, if you remember, have 
you had occasion to talk to about this matter, and spoke 
to me about it before your lawsuit was filed? 
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ME. DALY: I object. 

THE COURT: Overrule the objection. 

BY MR. KAIL: 

Q How many lawyers did you speak to who called 
me about this matter before your suit was filed? A 
Which lawsuit? 

Q Before your lawsuit in 923-47? How many lawyers 
did you speak to before you filed that lawsuit to call me 
on this matter? A On this furniture matter? 

Q Yes, sir. A Faulkner and Griffith were the only 
two. McCart was only for the eviction proceedings. 

Q How many was that? A Two. 

Q Did you ever speak to a Joseph Serassi? A Mr. 
Serassi is a friend and knows my affairs. 

Q Did he do it as a lawyer, or as a friend. A As a 
friend. 

Q Did he call me as a friend or lawyer? A If he did 
call you, he probably called you as a friend. He never 
was retained as a lawyer by me on this matter. 

82 MR. KAIL: With respect to the Manhattan 
Storage and Transfer Company, the first ruling to 
be passed upon is the fact that there is a contract pro¬ 
duced in evidence where a Mrs. deBobula and not Mr. 
deBobula—Nothing has been shown here that this gentle¬ 
man has been authorized to act for the lady, and the 
lady is not here to say he did act for her. I say that 
variance alone is so fatal, that we would be liable to a 
lawsuit from her, in view of the fact that if we turn the 
goods over to him— 

85 MR. KAIL: I say that as far as we are con¬ 
cerned, he is a total stranger to us. 

MR. KAIL: This is an extraordinary situation. We 
cannot be bound by anyone that comes in and demands 
the furniture. 

THE COURT: I have ruled. I think the Court said 
that the only thing that there is possibly in the plaintiff’s 
case is the question whether or not the defendant has 
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ever told the plaintiff that he would have to deliver his 
warehouse receipt two days before he could get his goods. 

That is the only thing the Court is interested in. 

87 Q You heard Mr. deBobula testify about 3 r ou 
demanding his warehouse receipt two days in ad¬ 
vance. Will you relate to His Honor just what occurred 
on November 6 of 1944? 

THE COURT: Or November 24, both 

THE WITNESS: We had considerable difficulty with 
Mr. deBobula in this transaction. I waited on him my¬ 
self. I tried to impress upon him the importance and 
the necessity to carry out the thing as it should be 
done. I have been in the warehouse business for some 
25 years. 

THE COURT: Yes. What I want to know specifically 
is what, if anything, was said by you to him, to the effect 
that the warehouse receipt would have to be delivered up 
to you at least two days before he could get the goods. 

THE WITNESS: AH right. 

On November 6, according to the records, when he paid 
his bill, he paid it up to the 29th. of November, 1944— 
he made some mention that he might get some goods out 
of the warehouse; he was trying to get a house. Then he 
came around about the 26th. or maybe the 24th or the 
23rd. It is eight years ago. But my knowledge of the 
warehousing business—I expressly told him that I woald 
have to have the warehouse receipt before he would re¬ 
lease the goods, but we could give him a copy of t|he 
receipt showing the individual items so he could check it 
in the event he got the goods out. He refused to do that. 
He said, “I will not give you the warehouse receipt”. I 
said, “Mr. deBobula”— 

THE COURT: Maybe I do not understand it. When 
you say “before”, do you mean two days before or trjvo 
minutes before? 

THE WITNESS: Two days. We have to make ar¬ 
rangements to release the goods. We have many storage 
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jobs in our warehouses. We have to have advance notice. 
So, I told him we would have to have the receipt turned 
over to us before the goods would be released. 

THE COURT: What would he have in order to show, 
after he delivered his receipt over, what would he have 
to show is goods— 

THE WITNESS: We would give him a receipt for his 
goods. We did offer it to him. I said, “I will give you 
a receipt showing that you have turned it over to us”. 
He said, “I will not release the warehouse”— 

BY MR. KAIL: 

Q As the goods go out, are they checked off against 
this receipt? That is your usual procedure? A That is 
the usual procedure. Each item is checked against the 
individual items to show the numbers that go out. 

Q If he sent a truckman to get his goods, would the 
truckman take out his goods according to this warehouse 
receipt? A Yes, sir. 

Q He would sign for every item? A He would 
89 sign for the whole shipment, less any items that 
might be deducted. 

Q If there were any missing— A He would note it on 
our receipt. 

Q When he refused, did you offer him a copy? A I 
did. 

Q He refused that: A He did. 

THE COURT: Is it your testimony that you told him 
you would give him a receipt for the warehouse re¬ 
ceipt? 

92 THE WITNESS: Yes, sir. There was so much 
difficulty connected with this matter— 

THE COURT: Did you specifically tell him that? 

THE WITNESS: I did tell him that. 

94 THE COURT: For the Court’s information, is 
there crossaction in this case? 

MR. KAIL: There is a counter-claim for $1,620. with 
the right to us to sell the goods, with the Court’s au- 


thorization, and give him credit if we be allowed to, and 
ask for judgment for the balance. 

THE COURT: Proceed. 

BY MR. KAIL: 

Q Will you indicate when the goods came in? A Au¬ 
gust 29, 1944. 

95 Q What was the amount of storage to be paid 
each month? A Thirty dollars. 

Q How much is due fit the present date? A $1,62:0. 
Of course, there is another month. That would make it 
approximately $1,650. 

96 THE COURT: The Court is ready to rule, if 
you are through. It was not really necessary— 

that is, I doubt if it was really necessary for the defendant 
to put on any testimony at all. The Court feels it would 
be the easier thing for them to establish their position, 
and it was probably the fair thing to do. But, this cor¬ 
respondence shows conclusively, it seems to me, that the 
plaintiff recognized the fact that this furniture was law¬ 
fully in the possession of the Manhattan Storage aOd 
Transfer Company. Numerous promises to pay tlhe 
amount we made to the defendant which the defendant 
claimed to be due. One letter, I think it was dated Sep¬ 
tember 24, 1946, by Mr. deBobula, acknowledges certain 
checks have been returned. No claim is made in any of 
this correspondence that he does not owe the amount 
claimed by the defendant. Now, the defendant explains 
the two-day demand by saying he offered to give to the 
plaintiff evidence which would protect the plaintiff. The 
Court believe that testimony. 


Phone Metropolitan 2042 

LOCAL AND LONG 
DISTANCE MOVING 


STORAGE PROPOSAL 

Manhattan Storage & Transfer Co* 

639 NEW YORK AVE., N. W. 
WASHINGTON, D* C. 


PACKING 

SHIPPING 


SNam*.—.... 

AddreM...c/jft.S*...W*.M<£art,..923 -"..15th.st 

CIt _ Washingttn. D. C* 


AttgUSt..??.,...194..4— 


We propose to furnish in a flrst<lass manner services described b clout, subject to the following conditionst 

Manhattan Storage & Transfer Co. (Hereinafter called the Company ) when transporting acts at a private 

carrier only, reserving the right to refuse any order for transportation, and in no event is a common carrier 
Storage subject to condition* named on Non'Negotiable Warehouse ueceipt to be issued aa follows: 


CONDITIONS 

The responsibility o! the Company Is limited to Its own n eg licence and as¬ 
sumes bo liability of any kin a for any cans* or for damage by moth, rust, 
fir* or deterioration by time. 

The Company Is not responsible lor fragile articles, injured or broken unless 
packed by its employees and unpacked by them at the time of delivery 
and in no event shall the Company be liable except lor its own negligence. 

Two months' minimum storage from date of deposit will be charged for any 
fraction thereof. Anv fraction of subsequent months will be considered ft 
month up to 2 weeks, over that full month. 

Unless a greater value is stated herein, the depositor declares, that the value, 
in case of loss or damage, whether arising out ol storage, transportation, 
packing, unpacking, fumigation, or handling ol the goods, and the liability 
ol the Company for any cause for which it be liable, tor each or any 
piece or package and the contents thereof, doss not exceed and is limited 
to fifty dollars or lor the entire contents,of the Van does not exceed and is 
limited to 12.000 upon which declared or agreed value the roles or* based. 


It Is agreed that the address ol the depositor is as given above and shall be 
relied upon by the Company as to the address ol the depositor until change 

Af nHHfSSS Is mlwnel l« mrUlna. U /*-____ a _V___I. J_a * __ 


manntr 


Goods on which storage remains unpaid will be sold at Public Auction to 
pay charges, etc. and a notice mailed to the last Post Office address will 
be considered a Legal Notice ol such sal*. 


Accounts axe due and payable monthly. Interest will bo charged on all 
accounts unpaid lor a period ol three months after they become due. All 
cnarges must be paid before the delivery or transfer of goods deposited 
under this contract and no transfer will be recognised unless entered on 
the books, of the Company. No access to goods allowed unless all charges 
are paid In f ull- 

This contract represents the entire agreement ol the parties hereto, and k 
made with the agreement as to the rate* and cosdidoaa am enumerated, 
and only an officer ol the Company has the power to modify the terms ol 
this contract, and then only by a writing signed by him; and the Company 
shall not be bound by any promise or representation at any time made, 
unless made in writing and signed by on* of said officers. 


monthly. Interest will be charged on all 
three months after they become due. All 
* delivery or transfer of goods deposited 
sfer will be recognised unless entered on 
access to goods allowed unless all charges 


RATES 


MOVING. 


PIANO.. 
PACKING. 


• cORAGEJto%!ibfM..£ift&9...M . $ 

....$....pcL.... 

PIANO ...:•.$40*00.. 

RUGS, PER ROLL. . 

LABOR..Lab.tr..,.charged . $ . 


THE FOLLOWING ENCLOSURES ARE 
PART OF THIS PROPOSAL. 


Manhattan Storage & Transfer Co. 


Per.MeKraaain 


Manhattan Storage &. Transfer Co. 

WASHINGTON, D. C. 

Gentlemen: I accept vour proposal and the rate* and conditions enumerated above. 
Please call to pack on.194 and remove on. 


. 194 - 


Store goods in the name of ... . . 

Insert Full Given Nsrne 

A* $.per month. 

Send Warehouse Receipt to me at. 


.sole and absolute owner 


I declare excess valuation as follows:. #...3,000........ 




se*seseeeieeeeseeseei 


My rugs ( e ) to be cleaned and packed against moths. 

\arc not/ 

14 a Sign Here....aa...R,....de..Bohula. 


Mllbln Prlntins Co. N* Y. C. 
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HELPFUL SUGGESTIONS 


The ultimate satisfaction from any moving or storage of household goods 
depends largely upon the proper preparation of the articles before being moved 
or stored. With this In mind, we ask you to consider carefully the following 
suggestionsi 

CHINA, glassware, bric-a-brac, and similar fragile articles should be well 
protected with excelsior, and packed in barrels. 

GLASS SHELVES or glass tops in boxes or crates. 

KITCHEN UTENSILS, bathroom fixtures and other small odds and ends, 
should be packed in barrels, boxes, etc. 

LAMP SHADES (glass or silk) and fragile lamp bases should be boxed. 

CLOCKS (small) and works of hall-clocks should be packed in strong boxes. 

BOOKS should be removed from cases, wrapped in paper and packed in 
wooden boxes strong enough to hold weight of books. 

PICTURES AND MIRRORS, especially gilt and filagree frames, should be 
well packed in good strong boxes. 

BEDDING, linens, clothing, eta, should be thoroughly camphorized and 
packed in boxes, chests, trunks, etc. 

RUGS AND CARPETS should be cleaned and treated with some moth pre¬ 
ventive before being stored. This operation should be repeated at least once 
each year. 

VELOUR, TAPESTRY, and similar furniture should be camphorized and 
carefully covered. Care should be taken not to tie on these coverings as string 
or cord is liable to mark the cloth. 

MAHOGANY, WHITE IVORY* and other highly polished furniture is best 
protected by covering with wax paper and an outer covering of wrapping 
paper, and excelsior pads. Cloth or newspaper should not be placed next 
to highly polished surfaces. 

Articles should not ,be packed above the top of containers. 

In packing bureaus, chiffoniers or other pieces of furniture, care should be 
taken not to overload them. 

You may make arrangements to have us do any or all of the above pack¬ 
ing (or carpet cleaning) which is not already provided for in this contract To 

should ~ 


avoid misunderstandings, all instructions 


be given in writing. 





PHONE 

METROPOLITAN 2042' 


NON NEGOTIABLE 


upon th 


ike apr other agreement or condition 


inalehall apply to any gooda herein 


MANHATTAN STORAGE * TRANSFER 
„ COMPANY, INC. 


• l IMPORTANT >' 

Are your goods insured against 
fire? . Reaid your policy and see 
thatv’it covers the .goods:in the 
building in which they are stored. 


RECEIVED for the account of . muSL -A^-m 

for storage) the goods or packages enumerated in the 


le schedule b( 


• « 

tions, said goods stored in warehouse located at No. Otpiltl ■Sfcfafc(fight MU&99 ftgfc) 


CONDITIONS 

The owner assumes all risk, and no liability, of any kind attaches 
to the Company for damagea by moth, rust, fire, deterioration or other 
causes beyond Its oontrol. 

'The Company Is not responsible for fragile articles. Injured or broken, 
unless packed by Its employees, and unpacked by them at the time of 
delivery and in no event shall the Company be liable except for Its own 

Unless a greater value Is staWd *rem, tm^4deposltor {draarefTth* , 
'the value. In case of loss or damage, whether! arising Tut of. the Aorag&^ 
transportation, packing, unpacking or handling of the goods. Mid the 
'liability of the Company for any cause for:Which it may be liable, for 
each or any piece or package and the contents thereof, does not exceed 
and Is limited to fifty dollars, upon which declared or agreed value the 
rates are based, such depositor having been given the opportunity to 
declare a higher valuation, without limitation. In case of loss or damage 
from any cause which'would make the Company liable and to pay. the 
higher rates based thereon! , | 


The goods deposited will be delivered to the above-named Owner, or 
the Owner’s duly authorised agent on presentation of writtn order from 
said Owner provided all storage and other charges are paid and the 
Warehouse Receipt surrendered. No access to goods allowed unless 
charges are paid in full. 

Goods on which storage remains unpaid will be sold at Publlo Auction 
to pay charges, etc. and a notice mailed to the last Post Office address 
will be considered a Legal Notice of such sale. 

No transfer of the property covered by this receipt will be recog¬ 
nized unless all charges are paid, the Warehouse Receipt surrendered! 
and new Warehouse Receipt Issued. 


and new Warehouse Receipt 1 

'on/behalf if thl C omp anJJ^ 

7 \AlVthe Lbov| te/m\anLcc 
after stored for this account. 


namnty or me uompany ior any cause jor-.wmen iv may us imum, & 

each or any piece or package and the contents thereof, does not exceed cartage !}>... 

and Is limited to fifty dollars, upon whloh declared or agreed value the __ { 

rates are based, such depositor having been given the opportunity to otorage «*>■•' 

declare a higher valuation, without limitation. In case of loss or damage T 0 t. A _ 9 < 

from any cause which'would make the Company liable and to pay.the Lrttuur $..! 

higher rates based thereon! , • Packihg $ 1 

All notices of change of address shall be given In writing and no J 

notice of such change shall be valid or binding against the Company, ..$... 


it given in any other manner. 
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ABBREVIATIONS 

Bad Order.B. O. 

Scratched and Marred....S.&M. 

Owner’s Risk.O. R. 

Condition Unknown.C. U. 

Moth Eaten .M. E. 


SCHEDULE OF GOODS 

■ , « .; * 4 

J Si * 

If not correct, 
please notify immediately. 




Lot No.. 


Manhattan Storage &. Transfer Co., Inc. 

Local Moving — Long Distance Moving Connections 
639 New York Ave., N. W. 

. Washington, D. C. > 

. - Date of Issue. 






























WAREHOUSE RECEIPT 

NON-NEGOTIABLE 



ORDER FOR DELIVERY 


MANHATTAN STORAGE & TRANSFER CO.,. Inc. Date 

Kindly deliver goods on this warehouse receipt to_ 


The responsibility of the Warehouse is to continue in full force and effect and upon all conditions and 
limitations as provided in the terms of the contract and warehouse receipt until delivery of goods to the above 
address. 

In case goods are delivered to truckmen other than the Company's Trucks, the responsibility of the 
Warehouse ceases when goods are turned over to said truckmen. 

Goods for places where receipts are customarily refused or where no authorized person is present to 
sign for them, may be left at my risk. 

If goods can not be delivered in the ordinary way by the stairs or elevator, I agree to pay for any 
and all extra charges for hoisting or other necessary labor. 


DELIVERY DATE 


SIGN HERE 









